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Pursuant to a Notice of Appeal filed on July 31, 2014, Applicant has appealed the final

refusal to register under Section 2(d).

ISSUE

Whether the TM Examiner erred in refusing registration of applicant's mark 2good under

Section 2(d) on the ground that applicant's mark so resembles the cited mark TOOGOOD &

Design as shown in Reg. No. 4,235,722 (the '722 Reg) as to be likely to cause confusion, mistake

or deception as to the source of the goods of applicant and registrant.

Applicant's Mark:

Cited Mark:

Applicant's goods on appeal: "Chocolate candy, namely, chocolate candy bars" in Class

30.

Applicant's goods as previously amended: "Confectionery, made of sugar; chocolate;

chocolate products, namely, chocolates, chocolate candy, chocolate pralines, chocolate tables;

pastries, ice-cream, preparations for making the aforementioned confectionery made of sugar,

pastries, and ice-cream, namely cocoa-powder, cake mixes, cookie mixes, pastry cream, mixes

for making ice-cream" in Class 30.

Applicant's original goods: "Confectionery, chocolate, chocolate products, pastries, ice-

cream, preparations for making the aforementioned products" in Class 30.

Cited registration's goods:
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"Meat, fish, poultry and game; meat extracts; preserved, frozen, dried and cooked

fruits and vegetables; jellies, jams, compotes; eggs, milk and milk products; edible oils

and fats; edible fats; butter; charcuterie; salted meats; crustaceans, not live; canned meat

or fish; cheese; milk based beverages" in Class 29

"Coffee, tea, cocoa, sugar, rice, tapioca, sago, artificial coffee; flour and cereal

preparations, namely, cereal based snack foods; bread, pastry and confectionery made of

sugar; edible ices; honey, treacle; yeast, baking-powder; salt, mustard; vinegar, sauces;

spices; ice for refreshment; sandwiches, pizzas; pancakes; cookies; cakes; rusks;

chocolate; cocoa, coffee, chocolate or tea based beverages" in Class 30.

SUMMARY OF THE RECORD

Application Serial No. 79/119,647 for the mark 2good is a U.S. Extension of

International Registration No. 1133636.

In the first Office Action, dated December 19, 2012, the TM Examiner refused

registration under Section 2(d) citing the '722 Reg for the mark TOOGOOD & Design, and

identified the most relevant factors as similarity of the marks, similarity and nature of the goods,

and similarity of the trade channels of the goods.

Applicant filed a response on June 18, 2013, requesting that the 2(d) refusal be

withdrawn based on the differences in the marks.

In the second Office Action, dated July 11, 2013, the Examiner maintained the Section

2(d) refusal to register based on the '722 Reg for the mark TOOGOOD & Design. The Examiner

also refused register under Section 2(d) based on Reg. No. 4,313,703 (the '703 Reg) for the mark

2GOOD2B for goods that include bakery goods and bakery desserts.

In a Response filed January 10, 2014, the applicant amended the list of goods to limit the

goods to "chocolate candy, namely, chocolate candy bars". The applicant also requested that the

Section 2(d) refusals be withdrawn as to both the '722 Reg and the '703 Reg.

In an Office Action dated February 5, 2014, the Examiner withdrew the 2(d) refusal with

respect to the '703 Reg. The Examiner maintained and made final the 2(d) refusal with respect to

'722 Reg.

Applicant filed a Request for Reconsideration on July 31, 2014, requesting that the

Examiner withdraw the Section 2(d) refusal with respect to '722 Reg.

Applicant filed a Notice of Appeal on July 31, 2014.

A Request for Reconsideration Denied issued on August 27, 2014. The Examiner denied

the Motion for Reconsideration on the grounds that "Here, the goods are highly related and/or

overlapping and the marks are phonetic equivalents," and that the differences in the appearance

and connotation of the marks do not outweigh these factors.
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SUMMARY OF ARGUMENT

The 2(d) refusal to register based on the '722 Reg should be withdrawn for the following

reasons:

1. The marks are sufficiently dissimilar in appearance, connotation and commercial

impression that there is no likelihood of confusion. The only common element to both marks is

the term "good" which is merely descriptive.

2. Sound/phonetic equivalence is not a relevant factor based on the purchasing

process.

3. The goods are different, but even if related, this factor is outweighed by the

dissimilarity of the marks which standing alone, can be dispositive of finding no likelihood of

confusion.

4. The '703 Reg (2GOOD2B) was not cited against the '722 Reg (TOOGOOD).

5. The cited mark is entitled to only a narrow scope of protection because it is

descriptive, suggestive, laudatory and commonly used and registered by many others and,

therefore, is weak.

ARGUMENT

1. The marks are sufficiently dissimilar in appearance, connotation, and

commercial impression that there is no likelihood of confusion.

It is respectfully submitted that the examining attorney has erred in finding these two

marks to be sufficiently similar to create a likelihood of confusion based primarily on similarity

in sound. The drawings of the two marks appear below. The cited mark:
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Applicant's mark:

(a) Appearance

In terms of visual differences, the differences are many and striking, and the combination

of differences is so great as to be a dominant and controlling factor in finding that the marks are

not confusingly similar even if the goods are considered to be related. "…[T]here is no reason

why a single du Pont factor, such as in this case the dissimilarity of the marks in their entireties,

cannot be dispositive of the issue of likelihood of confusion." In re RENMING CAO, 2013 WL

5407271 (TTAB 2013). First, the cited mark has a highly unusual bottom-to-top vertical

presentation of its textual matter. This is quite dissimilar from the horizontal presentation of the

text in applicant's mark. Second, the marks are visually dissimilar insofar as the textual element

in the cited mark is presented in a completely different font from applicant's mark. The different

fonts create different visual impressions. The cited mark has a thin line modern look and

applicant's mark has a more traditional look. Moreover, the cited mark has an upper case letter

"G" and applicant's mark has a lowercase "g" with a stylized font lower portion. Where, as here,

the marks are depicted in the drawings in a stylized form, these visual differences must be

considered in analyzing similarity of the marks, and are a basis for finding that the marks are not

confusingly similar. Third, the marks are visually distinguished by the number "2" used in

applicant's mark, as contrasted to the word "Too" presented in upper and lower case within the

cited mark. Thus, the initial textual element encountered by the prospective purchaser is quite

dissimilar in visual impact when the purchaser views the respective marks. Fourth, the marks

also are visually distinct by reason of the square design element incorporated in the cited mark.

There is no corresponding or similar design element in applicant's mark. The multiple and

significant visual differences are sufficient to support a finding that the marks are not confusing

similar. The Examiner erred in not giving credit to the design features in the cited mark as a

point of differentiation between the marks. The board "must consider the marks as presented and

assume that this is the way in which they would appear on the goods". 171 USPQ 807 (TTAB

1971) (reversing 2(d) refusal to register). When the marks are considered as presented, it is

obvious that the two marks differ significantly in appearance so as not to be likely to cause

confusion.

Furthermore, the word "Good" is descriptive, especially as used in the cited mark. Thus,

the only similarity between the cited mark and applicant's mark is the descriptive element

"good". The respective distinctive elements of each mark are not similar. Purchasers are not

likely to rely on the descriptive term "good" in remembering the respective marks. The number

"2" in applicant's mark differs significantly in appearance and meaning from the word "too" in

the cited mark. Obviously, the number "2" denotes a number while "too" most commonly

denotes "also". The distinctive elements in each of the marks will more likely serve as a source

of identity and differentiation. In re AMVESCAP PLC, 204 WL 363901 (TTAB 2004).
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(b) Connotation

Applicant also respectfully submits that the examining attorney has erred in finding the

marks similar in their entirety as to connotation. The different initial elements of each mark have

different meanings which creates a different connotation. The textual element of applicant's

mark starts with the number "2" and suggests something to do with the number 2, e.g., an

amount, 2 things, a pair, or possibly to buy, try or eat 2 in relation to candy bars. There are

multiple connotations. In contrast, the textual element of the registered mark starts with the

word "Too" which has nothing to do with numbers and has a specific dictionary meaning of:

Too:

1

: BESIDES, ALSO <sell the house and furniture too>

2

a : to an excessive degree : EXCESSIVELY <too large a house for us>

b : to such a degree as to be regrettable <this time he has gone too far>

c : VERY <didn't seem too interested>

3

: SO 2d <"I didn't do it." "You did too.">

"Too." Merriam-Webster.com. Merriam-Webster, n.d. Web. 22 July 2014.

<http://www.merriam-webster.com/dictionary/too>.

The term "Too" is immediately followed in the registered mark by the term "Good,"

which has the ordinary dictionary meaning of:

Good:

1

a (1) : of a favorable character or tendency <good news> (2) : BOUNTIFUL,

FERTILE <good land> (3) : HANDSOME, ATTRACTIVE <good looks>

b (1) : SUITABLE, FIT <good to eat> (2) : free from injury or disease <one good

arm> (3) : not depreciated <bad money drives out good> (4) : commercially

sound <a good risk> (5) : that can be relied on <good for another year> <good

for a hundred dollars> <always good for a laugh> (6) : PROFITABLE,

ADVANTAGEOUS <made a very good deal>

c (1) : AGREEABLE, PLEASANT <had a good time> (2) : SALUTARY, WHOLESOME

<good for a cold> (3) : AMUSING, CLEVER <a good joke>

d (1) : of a noticeably large size or quantity : CONSIDERABLE <won by a good

margin> <a good bit of the time> (2) : FULL <waited a good hour> (3) —used as

an intensive <a good many of us>
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e (1) : WELL-FOUNDED, COGENT <good reasons> (2) : TRUE <holds good for

society at large> (3) : deserving of respect : HONORABLE <in good standing> (4)

: legally valid or effectual <good title>

f (1) : ADEQUATE, SATISFACTORY <good care> —often used in faint praise <his

serve is only good — Frank Deford> (2) : conforming to a standard <good

English> (3) : CHOICE, DISCRIMINATING <good taste> (4) : containing less fat and

being less tender than higher grades —used of meat and especially of beef

2

a (1) : VIRTUOUS, RIGHT, COMMENDABLE <a good person> <good conduct> (2)

: KIND, BENEVOLENT <good intentions>

b : UPPER-CLASS <a good family>

c : COMPETENT, SKILLFUL <a good doctor>

d (1) : LOYAL <a good party man> <a good Catholic> (2) : CLOSE <a good

friend>

e : free from infirmity or sorrow <I feel good>

"Good." Merriam-Webster.com. Merriam-Webster, n.d. Web. 23 July 2014.

<http://www.merriam-webster.com/dictionary/good>.

Thus, the textual element of the registered mark conveys the meaning of "also good,"

"excessively good," "very good," or "so good", and creates a very different connotation than the

number 2. The initial component of each of these marks, therefore, is quite different and distinct

in terms of meaning and connotation.

(c) Commercial Impression

It is further submitted that the examining attorney has erred in finding that the respective

marks are so similar in their entirety as to commercial impression as to yield a likelihood of

confusion. The unusual and distinctive bottom-to-top vertical presentation of all of the textual

elements of the registered mark, within its square design, creates a different commercial

impression from that of applicant's mark having a horizontal presentation; the textual elements

run in different directions, and thus distinguish the commercial impression made by the

respective marks. The textual elements are presented in different fonts. The textual element

"good" of applicant's mark is presented entirely in lowercase lettering in a font quite dissimilar

from the upper and lower case font presentation of the registered mark. When properly viewed

in their entireties, the respective marks create very different commercial impressions.

2. Sound/phonetic equivalence should not be given any weight.

Sound appears to be the dominant factor behind the 2(d) refusal. In each Office Action,

the Examiner emphasized that the marks "are essentially phonetic equivalents and thus sound

similar". In denying the request for reconsideration, the Examiner found applicant's arguments

unpersuasive "because the marks are essentially phonetic equivalents and thus sound similar".

The Examiner erroneously assigned too much weight to the sound factor because it ignores

market realities. It is submitted that the goods listed in the '722 Reg and applicant's goods are the



9

type of goods which are predominantly purchased by selecting the goods from shelves in retail

stores or online. Under these purchasing circumstances, pronunciation of the marks is not likely

to be involved in the purchasing process and has little practical relevance. The examiner finds

that the "literal portions of the marks are essentially phonetic equivalents and thus sound

similar." However, when goods are seldom purchased by vocal selection, the sound factor

should not be as heavily weighed as the visual factor. See La Maur, Inc. v Revlon, Inc., 245 F.

Supp. 839, 146 U.S.P.Q. 654 (D. Minn. 1965) (phonetic similarity not so important where goods

sold in self-service store rather than by verbal request to sales clerk).

The differences in appearance, connotation and commercial impression far outweigh the

similarity in sound, especially when considering the non-verbal purchasing process.

3. The Goods are Different.

In view of applicant's amendment to the goods limiting the goods to "chocolate candy,

namely, chocolate candy bars", the applicant's goods and the goods in the '722 Reg are

sufficiently different and confusion is not likely in view of the significant visual differences in

the marks. The goods in the '722 Reg do not include candy bars, and the goods in the '722 Reg

would be sold in different sections of stores than applicant's candy bars.

Even if the products are considered the same or related, however, confusion is not likely

since the marks are dissimilar. In re Pacific Coast Feather Company, 202 WL 92599 (TTAB

2002) (Reversed 2(d) refusal where the mark TRUE WEAVE for bedsheets held not to be

similar to the cited mark TRUWEAR also for bedsheets); Kellogg Co. v. Pack'em Enterprises, 21

USPQ2d 1142, 951 F.2d 300 (Fed. Cir. 1991). "While applicant's identified goods and those in

the cited registration are identical in part and otherwise related, the differences between the

marks in overall appearance, sound, meaning and commercial impression are sufficient to avoid

the likelihood of confusion. As recognized in Kellogg Co. v. Pack'em Enterprises, 951 F.2d 330,

21 USPQ2d 1142, 1145 (Fed. Cir. 1991), there is no reason why a single du Pont factor, such as

in this case the dissimilarity of the marks in their entireties, cannot be dispositive of the issue of

likelihood of confusion." In re RENMING CAO, 2013 WL 5407271 (TTAB 2013).

4. 2GOOD2B (the '703 Reg) Was Not Cited Against TOOGOOD & Design (the

'722 Reg).

The filing date of the '703 Reg for the mark 2GOOD2B is June 3, 2011. The filing date

for the '722 Reg for the mark TOOGOOD and Design is August 9, 2011. A different Examiner,

when examining the '722 Reg, did not cite the '703 Reg as a bar to the '722 Reg. The '703 Reg

covers "bakery goods and bakery desserts" and the goods in the '722 Reg include "bread and

pastry". The goods in the '703 Reg and the '722 Reg are closer than the goods in the instant

application and the '722 Reg. It can reasonably be assumed that the Examiner prosecuting the

'722 Reg did not consider the marks 2GOOD2B and TOOGOOD and Design to be similar even

as applied to substantially identical goods.

While, as noted by the Examiner, prior decisions of examining attorneys have "little"

evidentiary value, the above situation does have some evidentiary value, and is evidence worthy

of considerable weight that TOOGOOD and 2good are not similar. This is not a situation where
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two registrations coexist at different remote points in time. The applications for the '703 Reg and

the '722 Reg were filed in 2011 and both registered in 2012 and 2013, respectively. Thus, the

coexistence of the '703 Reg and the '722 Reg for substantially identical goods is a relevant factor

to consider and supports a conclusion that the '722 Reg should not be cited as a basis for refusal.

5. The Cited Mark is Entitled to Only a Narrow Scope of Protection.

The scope of protection given marks is on a continuum from broad to narrow protection

depending on the nature of the mark. Where a mark is weak, it should be accorded only a

narrow scope of protection, not a broad or normal scope. Drackett Company v. H. Kohnstamm

& Co., 407 F.2d 1399 (1969). The cited mark is weak for two reasons. First, it is suggestive and

laudatory. Second, the cited mark is weak because of the common use and registration of the

terms in the cited mark.

(a) The cited mark is weak because it is highly suggestive and laudatory.

The ordinary dictionary meanings of the terms "Too" and "Good" in the registered mark

are set forth above in Section 1(b). As applied to the relevant goods, the textual elements of the

registered mark are self-laudatory and, thus, highly suggestive. In fact, the word "good" in the

cited mark is highly suggestive, if not descriptive, in relation to food products, and in which

applicant can have no exclusive right. Therefore, the cited mark is highly suggestive and weak,

and entitled only to a narrow scope of protection. "The scope of protection afforded such highly

suggestive marks is necessarily narrow…". Drackett Company v. H. Kohnstamm & Co., 407

F.2d 1399 (CCPA 1969) (Two six letter marks each containing the word "dust" for products for

disposing of dust do not so resemble each other as to be likely to cause confusion). When

considering the factors in assessing likelihood of confusion, the relative strength or weakness of

a mark is an important factor. Philip Morris, Inc. v. Midwest Tobacco, Inc., 9 U.S.P.Q.2d 1210

(E.D. Va. 1988).

In the December 19, 2012 Office Action, the Examiner stated that "The marks are also

similar in meaning because both suggest that the goods are extremely good." Because the word

"TOO" precedes the word "GOOD" in the cited mark, the '722 mark is highly suggestive and

laudatory and, as such, is a weak mark. Rather than being a basis for finding the marks similar,

this is a basis for finding that the marks are not similar. "Merely because the marks of the parties

are equally suggestive of a desirable characteristic of their products is felt insufficient to support

a finding of likelihood of confusion or mistake." In re Summit Laboratories, Inc., 167 U.S.P.Q

480 (TTAB 1970).

Moreover, unlike a situation involving an arbitrary or fanciful mark, the addition of

other matter to a laudatory, highly suggestive word may be enough to distinguish it from

another mark. In re Hartz Hotel Services, Inc., 102 U.S.P.Q. 2d 1150 (TTAB 2012); 2012 WL

1193704 at p. 4. In re Hunke & Jocheim, 185 U.S.P.Q. 188, 189 (TTAB 1975). Here, where

the number "2" is the first element in applicant's mark, and the cited mark TOOGOOD is

displayed vertically in a rectangle, these differences are sufficient to support a conclusion that

the marks are not similar and that confusion is not likely. One has to remember that the only

equivalent element is the descriptive term "good" which, under the circumstances, is not likely

to be considered as a source of identity. In re Hartz (TTAB 2012); 2012 WL 1193704 at p. 5.



11

In a situation like this, consumers are able to distinguish marks based on small differences

between the marks. In re Hartz (TTAB 2012) WL at p. 5. (GRAND HOTEL NYC registrable

over GRAND HOTEL).

The use of the number "2" in applicant's mark and all of the other differences pointed

out above are sufficient to put applicant's mark outside the narrow scope of protection to be

given the weak cited mark.

(b) The cited mark is weak because of the common use and registration of "TOO

GOOD" for the same or related goods.

Offered herewith as evidence are a large number of TOOGOOD marks in use on the

same or related goods (Attached hereto are the most relevant pages of Exhibit A and Exhibit B to

the Request For Reconsideration). Exhibit A consists of printouts of web pages showing that

many different entities use "Too Good" as trademarks, trade names, brand names, or titles of

food or food related items, including, but not limited to: "Richards TOO GOOD BBQ Sauce",

"TOO GOOD BAKED CHICKEN", "TOO GOOD GOURMET", "TOO GOOD TO BE

GLUTEN FREE", "WHEY TOO GOOD BROWNIE MIX", and others. Exhibit B consists of

TESS database records showing that many different entities have applied for or registered marks

that contain the textual element "Too Good" as applied to foods or food related goods or

services. This is persuasive evidence that when a purchaser sees "TOO GOOD" they are

unlikely to associate it with a single source.

Where, as here, the cited mark is weak, consumer confusion is unlikely because the

mark's components are so widely used that the public can easily distinguish slight differences in

the marks, even if the goods are related. General Mills, Inc. v. Kellogg Co., 3 U.S.P.Q.2d 1442,

1445 (8th Cir. 1987). When the only similarity between the marks is a widely used word,

consumers will look to the remainder of the marks as the distinguishing features. Taco Time Int'l,

Inc. v. Taco Town, Inc., 217 U.S.P.Q. 268 (TTAB 1982) (TACO TOWN held not confusingly

similar to TACO TIME for identical goods). In Lucky Stores, Inc. v. Red And White

Foundation, 145 U.S.P.Q. 47 (TTAB 1965), the Board found there was no likelihood of

confusion between the mark LUCKY for grocery store services and the mark LUCKY DOLLAR

for identical services. Due to the weak nature of the mark "Lucky", use of the word "Dollar"

along with "Lucky", was sufficient to alleviate confusion. See General Mills, Inc. v. Kellogg

Co., 3 U.S.P.Q.2d 1442, 1445 (8th Cir. 1987) (no likelihood of confusion between the marks

APPLE RAISIN CRISP and OATMEAL RAISIN CRISP, both for breakfast cereals); Interstate

Brands Corp. v. Celestial Seasonings, Inc., 576 F.2d 926, 928 (CCPA 1978) (RED ZINGERS

held distinguishable from ZINGERS); King Candy Co. v. Eunice King's Kitchen, Inc., 182

U.S.P.Q. 108 (CCPA 1974) (KING'S used on candy distinguishable from MISS KING'S used on

cakes). "[O]ther words or designs play a significant role in creating the commercial impression

of each mark." In re 1776, 223 U.S.P.Q. at 187. In fact, where marks contain common terms,

purchasers are more likely to rely on the non-common portion of each mark. In re Bed &

Breakfast Registry, 229 U.S.P.Q. 818, 819 (Fed. Cir. 1986). Here, purchasers are not likely to

rely on the laudatory and common term "good" in remembering the respective marks. The

number "2" in applicant's mark differs significantly in appearance and meaning from the word

"too" in the cited mark. Obviously, the number "2" denotes a number while "too" most

commonly denotes "also". Based on this additional evidence, the cited mark should be afforded
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only a narrow scope of protection and applicant's mark falls outside of that scope. "When similar

marks permeate the marketplace, the strength of the mark decreases. In a crowded field of

similar marks, each member of the crowd is relatively weak in its ability to prevent use by others

in the crowd." One Industries, LLC v. Jim O'Neal Distributing, Inc., 578 F.3d 1154 (9th Cir.

2009).

6. Balancing the Factors.

The differences in appearance, connotation and commercial impression and the weakness

of the cited mark, and the other factors discussed above tip the scales in favor of a finding that

the marks are not similar and that there is no likelihood of confusion, even if the goods are

related.

CONCLUSION

For the foregoing reasons, the refusal to register should be reversed and this application

approved for publication.

Dated: October 24, 2014 Respectfully Submitted

/Joseph F. Schmidt/

Joseph F. Schmidt

Taft Stettinius & Hollister LLP

111 East Wacker Drive

Suite 2800

Chicago, IL 60601

Telephone: 312-836-4178

Attorney for Applicant August Storck KG

1308158.2
















































